¢hts

t turn divided in two: one
- of expectations of existing
being so directly relative to
arguments are separate but
7 exclusive: I have presented
Jlementary ways of teasing
i citizenship.

sion lies in its relevance to
i discourse. In an effort to
policies, some scholars and
right and citizenship argu-
I institutions of the welfare
he strength of such claims
analytical basis and to sug-

ise claims might be under-

nportant that the idea of
: center of modern political
nic arrangements. The con-
son who can hold his head
ith dignity in the life of his
seen, there are many com-
o be a citizen in the modern
iment has shown, none of
straightforward, neverthe-
t ever be lost sight of when
al and philosophical discus-
s to be like for its poorest

Chapter 13

Homelessness and the
issue of freedom

There are many facets to the nightmare of homelessness. In
this chapter, I want to explore just one of them: the relation
between homelessness, the rules of public and private prop-
erty, and the underlying freedom of those ‘who are con-
demned by poverty to walk the streets and sleep in the open.
Unlike some recent discussions, my concern is not with the
constitutionality of various restrictions on the homeless
(though that, of course, is important).* I want to address a
more fundamental question of legal and moral philosophy:
how should we think about homelessness, how should we
conceive of it, in relation to a value like freedom?

The discussion that follows is, in some ways, an abstract
one. That is intentional. One of my aims is to refute the view
that, on abstract liberal principles, there is no reason to be
troubled by the plight of the homeless, and that one has to
come down to the more concrete principles' of a communj-
tarian ethic in order to find a focus for such concern. I shall
argue that homelessness is in fact a matter of the utmost
concern in relation to some of the most fundamental and
abstract principles of liberal value. That an argument is ab-
stract should not make us think of it as thin or watery. If
homelessness raises questions even in regard to basic prin-
ciples of freedom, it is an issue that ought to preoccupy liberal
theorists as much as more familiar worries about torture, the
suppression of dissent, and other violations of human rights.
That the partisans of liberty in our culture have not always
been willing to see this (or say it) should be taken as an
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indication of the consistency and good faith with which they
espouse and proclaim their principles.

I

Some truisms to begin with, Everything that is done has to
be done somewhere. No one is free fo perform an action
unless there is somewhere he is free to perform it. Since we
are embodied beings, we always have a location. Moreover,
though everyone has to be somewhere, a person cannot
choose any location he likes. Some locations are physically
inaccessible. And, physical inaccessibility aside, there are
some places one is simply not allowed to be.

One of the functions of property rules, particularly so far
as land is concerned, is to provide a basis for determining
who is allowed to be where. For the purposes of these rules,
a country is divided up into spatially defined regions or, as
we usually say, places. The rules of property give us a way
of determining, in the case of each place, who is allowed to
be in that place and who is not. For example, if a place is
governed by a private property rule, then there is an indi-
vidual whose determination is final on the question of who
is and who is not allowed to be in that place. Sometimes that
individual is the owner of the lfand in question, and some-
times (as i a landiord-tenant relationship) the owner gives
another person the power to make that determination (in-
deed to make it, for the time being, even as against the
owner). Either way, it is characteristic of private oE:mamm.im_
that some particular legal person has this power to determine
who is allowed to be on the property.

The actual rules of private property are, of course, more
complicated than this and they involve much besides this
elementary power of decision.” To get the discussion going,
however, it is enough to recognize that there is something
like this individual power of decision in most systems of
private ownership. I say who is allowed to be in my house.
He says who is to be allowed in his restaurant. And s on.

The concept of being allowed to be in a place is fairly straight-
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forward. We can define it negatively. An individual who is
in a place where he is not allowed to be may be removed,
and he may be subject to civil or criminal sanctions for tres-
pass or some other similar offense. No doubt people are
sometimes physically removed from places where they are
allowed to be. But if a person is in a place where he is not
allowed to be, not only may he be physically removed, but
there is a social rule to the effect that his removal may be
facilitated by the forces of the state. In short, the police may
be called and he may be dragged away.

I said that one function of property rules is to indicate
procedures for determining who is allowed and not allowed
{in this sense) to be in a given place, and I gave the example
of a private property rule. Not all rules of property are like
private property rules in this regard. We may use a familiar
classification and say that, though many places in this coun-
try ate governed by private property rules, some are gov-
erned by rules of collective property, and those divide further
into rules of state property and rules of common property
(though neither the labels nor the exact details of this second
distinction matter much for the points [ am going to make).>

If a place is governed by a collective property rule, there is
no private person in the position of owner. Instead, the use
of collective property is determined by people, usually offi-
cials, acting in the name of the whole community.

Common property may be regarded as a subclass of collec-
tive property. A place is common property if part of the point
of putting it under collective control is to allow anyone in
the society to make use of it without having to secure the
permission of anybody else. Not all collective property is like
this: places like mulitary firing ranges, nationalized factories,
and government offices are off-limits to members of the gen-
eral public unless they have special permission or a legitimate
purpose for being there. They are held as collective property
for purposes other than making them available for public
use. However, examples of common property spring fairly
readily to mind: they include streets, sidewalks, subways,
city parks, national parks, and wilderness areas, These places
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are held in the name of the whole society in order to make
them fairly accessible to everyone. As we shall see, they are
by no means unregulated as to the nature or time of their
use. Still, they are refatively open at most times to a fairly
indeterminate range of uses by anyone. In the broadest
terms, they are places where anyone may be.

Sometimes the state insists that certain places owned by
private individuals or corporations should be treated like
common property if they fulfil the function of public places.
For example, shopping malls in the United States are usually
on privately owned land. However, because of the functions
such places serve, the state imposes considerable restrictions
on the owners” powers of exclusion {people may not be ex-
cluded from a shopping mall on racial grounds, for example)
and on their power to limit the activities (such as political
pamphieteering) that may take place there.* Though this is
an important development, it does not alter the analysis I
amn developing in this chapter, and for simplicity I shall ig-
nore it in what follows.

Property rules differ from society to society. Though we
describe some societies (like the United States) as having
systems of private property, and others (like China) as having
collectivist systems, all societies have some places governed
by private property rules, some places governed by state
property rules, and some places governed by common prop-
erty rules. Every society has private houses, military bases,
and public parks. Se if we want to categorize whole societies
along these fines, we have to say it is a matter of balance
and emphasis. For example, we say that China is a collectivist
society and that the United States is not, not because there
is no private property in China, but because most industsial
and agricuitural land there is held collectively whereas most
industrial and agricultural Jand in America is privately
owned. The distinction is one of degree. Even as between
two countries have basically capitalist economies, New Zea-
land {say) and Britain, we may say that the former is “com-
munist” to a greater extent {that is, is more a system of
common property) than the latter because more places {for
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“example, all river banks) are held as common property in
“New Zealand than are held as common property in Britain.
Of course, these propositions are as vague as they are useful.
f we are measuring the “extent” to which a country is col-
*lectivist, that measure is ambiguous as between the quanti-
tative proportion of land that is governed by rules of
" collective property and some more qualitative assessment of
the importance of the places that are governed in this way.’

11

Estimates of the number of homeless people in the United
States range from two hundred and fifty thousand to three
million. A person who is homeless is, obviously enough, a
person who has no home. One way of describing the plight
of a homeless individual might be to say that there is no place
governed by a private property rule where he is allowed to
be. ,

In fact, that is not quite correct. A private proprietor may
invite a homeless person into his house, and if he does there
will be some private place where the homeless person is
allowed to be. A technically more accurate description of his
plight is that there is no place governed by a private property
rule where he is allowed to be whenever he chooses, no place
governed by a private property rule from which he may not
at any time be excluded as a result of someone else’s say-50.
As far as being on private property is concerned — in people’s
houses or gardens, on farms or in hotels, in offices or res-
taurants - the homeless person is utterly and at all times at
the mercy of others. And we know enough about how this
metcy is generally exercised to figure that the description n
the previous paragraph is more or less accurate as a matter
of fact, even if it is not strictly accurate as a matter of law.®

For the most part the homeless are excluded from all the
places governed by private property rules, whereas the rest
of us are, in the same sense, excluded from all but one (or
maybe all but a few) of those places. This is another way of
saying that each of us has at least one place to be in a country
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composed of private places, whereas the homeless person
has none.

Some libertarians fantasize about the possibility that all the
land in a society might be heid as private property {“Sell the
streetst”).” That wouid be catastrophi¢c for the homeless.
Since most private proprietors are already disposed to ex-
clude him from their property, the homeless person might
discover in such a libertarian paradise that there was literally
nowhere he was allowed to be. Wherever he went he would
be liable to penaities for trespass and he would be Hable to
eviction, to being thrown out by an owner or dragged away
by the police. Moving from one place to another would in-
volve nothing more liberating than moving from one trespass
liability to another. Since land is finite in any society, there
is only a limited number of places where a person can (phys-
ically) be, and such a person would find that he was legally
excluded from all of them. (It would not be entirely mis-
chievous to add that since, in order to exist, a person has to
be somewhere, such a pers ¢ ifted to exist

Our society saves the homeless from this catastrophe only
by virtue of the fact that some of its territory is held as col-
lective property and made available for common use. The
homeless are allowed to be — provided they are on the streets,
in the parks, or under the bridges. Some of them are allowed
to crowd together into publicly provided “shelters” after dark
{though these are dangerous places and anyway there are
not nearly enough shelters for all of them). In the daytime
and, for many of them, all through the night, wandering in
public places is their only option. When all else is privately
owned, the sidewalks are their salvation. They are allowed
to be in our society only to the extent that our society is
communist,

This is one of the reasons why most defenders of private
property are uncomfortable with the libertarian proposal,
and why it remains sheer fantasy.® However, there is a mod-
ified form of the libertarian catastrophe in prospect with
which moderate and even liberal defenders of ownership
seem much more comfortable. This is the increasing regu-
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lation of the streets, subways, parks, and other public places
to restrict the activities that can be performed there. What is
emerging — and this is not just 2 matter of fantasy - is a state
of affairs in which a million or more citizens have no place
to perform elementary human activities like urinating, wash-
ing, sleeping, cooking, eating, and standing around. Legis-
lators voted for by people who own private places in which
they can do all these things are increasingly deciding to make
public places available only for activities other than these
primal human tasks. The streets and subways, they say, are
for commuting from home to office. They are not for sleeping;
sleeping is something one does at home. The parks are mOm
recreations like walking and informal ball games, things for
which one’s own yard is a little too confined. Parks are not
for cooking or urinating; again, these are things one does at
home. Since the public and the private are complementary

the activities performed in public are to be the noBv_mEmnm
of those appropriately performed in private. This compie-
mentarity works fine for those who have the benefit of both
sorts of places. However, it is disastrous for those who must
r<.m Em? whole lives on common land. If | am right about
this, it w.m one of the most callous and tyrannical exercises of
power in modern times by a (comparatively) rich and com-

placent majority against a minority of their less fortunate
fellow human beings.

111

The points made so far can be restated in terms of freedom
Someone who is allowed to be in a place is, in a fairly mﬂmwmrww
forward sense, free to be there. A person who is not allowed
to be in a place is unfree to be there, However, the concept
of mﬂ.mmmomz usually applies to actions rather than locations:
one is free or unfree to do X or to do Y. What is the no:..

. nection, then, between freedom to be somewhere and free-

dom to do something?

At the outset I recited the truism that anything a person
does has to be done somewhere. All actions involve a spatial
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uously about securing freedom of speech or freedom of re-
ligion for people who lack the elementary necessities of
human life.* But the contrast between liberty and the satis-
faction of material needs must not be drawn too sharply, as
though the latter had no relation at all to what one is free or
unfree to do. I am focusing on freedoms that are intimately
connected with food, shelter, clothing, and the satisfaction
of basic needs. When a person is needy, he does not cease
to be preoccupied with freedom; rather, his preeccupation
tends to focus on freedom to perform certain actions in par-
ticular. The freedom that means most to a person who is
cold and wet is the freedom that consists in staying under
whatever shelter he has found. The freedom that means most
to someone who is exhausted is the freedom not to be prod-
ded with a nightstick as he tries to catch a few hours of sleep
on a park bench.

There is a general point here about the rather passive image

of the poor held by those who say we should concern our-
setves with their needs, not their freedom.™ People remain
agents, with ideas and initiatives of their own, even when
they are poor. Indeed, since they are on their own, in a
situation of danger, without any place of safety, they must
often be more resourcefui, spend more time working out how
to live, thinking things through much more carefully, taking
much less for granted, than the comfortable Image we have
of the autonomous agent in a family with a house and a job
in an office or university. And —~ when they are allowed to -
the poor do find ways of using their initiative to rise to these
challenges. They have to; if they do not, they die.

Even the most desperately needy are not always paralyzed
by want. There are certain things they are physically capable
of doing for themselves. Sometimes they find shelter, by
occupying an empty house, or sleeping in a sheltered spot.
They gather food from various places, they light a fire to cook
it, and they sit down in a park to eat. They may urinate
behind bushes, and wash their clothes in a fountain. Their
physical condition is certainly not comfortable, but they are
capable of acting in ways that make things a little more bear-
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able for themselves. Now one question we wmmnm as a society
— a broad question of justice and social policy - is .Swamﬂrma
we are willing to tolerate an economic system in Em:nﬂ large
numbers of people are homeless. mS.nm W.Wm answer is evi-
dently, “Yes,' the guestion that Hmn”_mp:m is whether we are
willing to ailow those who are in this Em&n.mﬁm:m .Mo act as
free agents, looking after their own wmmmm\ in ﬁs_u.:n ﬁwmmmm
- the only space available to them. It is a deeply frightening
fact about the modern United States that those a.i_o have
homes and jobs are witling to answer “Yes” to the first ques-
tion and “No” 1o the second.

iv

Before going on, I want to say something about the concep-
tion of freedom I am using in this chapter. Those who argue
that the homeless {or the poor generally) are less free Emﬁ
the rest of us are often accused of appealingtoa nozwﬁoa.wnmmmw
dangerous, and question-begging conception of “positive
freedom.™ It is commonly thought that one has to step out-
side the traditional liberal idea of “negative” freedom in order
make these poinis.
N However, ?wﬂm is no need to argue about that w._mam. The
definition of freedom with which I have been Eoﬁﬂ.:m so far
is as “megative’” as can be. There is son.:m:m cdmmﬁn_ﬂ mwmﬂ
it {except perhaps the consistency fmr which it is w_mw:m
deployed). I am saying that a person is free to be somep mnM
just in case he is not legally liable to .vm physically remove
from that place or penalized for being there. At the very
least, negative freedom is freedom from obstructions msnr. as
someone else’s forceful effort to prevent one from doing
something,** In exactly this negative sense (absence of mo.u-
cible interference}, the homeless person 15 unfree to be in
any place governed by a private property m.c_m ?Emm.“m the
owner for some reason elects to give him his permission to
be there). The familiar claim that, in the negative sense of
“freedom,” the poor are as free as the rest of us — and that
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you have to move to a positive definition in order to dispute
that — is sitnply false.™

That private property limits freedom seems obvious.™ If I
own a piece of land, others have a duty not to use it (without
my consent) and there is a battery of legal remedies which
I can deploy to enforce this duty as I please. The right cor-
relative to this duty is an essential incident of ownership,
and any enforcement of the duty necessarily amounts to a
deliberate interference with someone else’s action. It is true
that the connection between property and the restriction of
liberty is in some ways a contingent one: as Andrew Reeve
notes, “even if I am entitled to use my property to prevent
you from taking some action, I will not necessarily do so.”*
But there is a similar contingency in any juridical restriction.
A repressive state may have laws entitling officials to crush
dissent. In practice they might choose to refrain from doing
50 on certain occasions; but we would still describe the law
as a restriction on freedom if dissidents had to take into
account the likelihood of its being used against them. Indeed
we often say that the unpredictable element of official dis-
cretion “chills” whatever freedom remains in the interstices
of its enforcement. Thus, in exactly the way in which we call
repressive political laws restrictions on freedom, we can call
property rights restrictions on freedom. We do not need any
special definition of freedom over and above the negative
one used by liberals in contexts that are ideologically more

- congenial,

The definitional objection is sometimes based on a dis-
tinction between freedom and ability.*® The homeless, it is
said, are in the relevant sense free to perform the same ac-
tivities as the rest of us; but the sad fact is that they do not
have the means or the power or the ability to exercise these
freedoms. This claim is almost always false. With the excep-
tion of a few who are so weakened by their plight that they
are incapable of anything, the homeless are not unable to enter
the privately owned places from which they are banned.
They can climb walls, open doors, cross thresholds, break
windows, and so on, to gain entry to the premises from
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which the laws of property exclude them. What stands in
their way is simply what stands in the way of anyone who
is negatively unfree: the likelihood that someone else will
forcibly prevent their sction. Of course, the rich do try to
make it impossible as well as illegal for the homeless to enter
their gardens: they build their walls as high as possible and
top them with broken glass. But that this does not constitute
mere inability as opposed to unfreedom is indicated by the
¢act that the homeless are not permitted even to try to over-
come these physical obstacies. They may be dragged away
and penalized for atternpting to scale the walls.

A second line that is sometimes taken is this: one should
regard the homeless as less free than the rest of us only if
one believes that some human agency {other than their owTl}
is responsible for their plight.*” However, the idea of some-
one else’s being responsible for the plight of the homeless is
an ambiguous one. it may well be the case that people are
homeless as a result of earlier deliberate and heartless actions
by landlords, employers, or officials, or as a result of a de-
liberate capitalist strategy to create and sustain a vast reserve
industrial army of the unempioyed.*” That may be the case.
But even if it is not, even if their being homeless cannot be
laid at anyone’s door oF attributed to anything over and above
iheir own choices or the :Eumamo:mw workings of the market,
my point remains. Their homelessness consists in unfreedom.
Though it may not be anyone's fault that there is no place

they can go without being dragged away, still their being
removed from the places they are not allowed to be is itself
a derogation from their freedom, a derogation constituted by
the deliberate human action of property owrners, security
guards, and police officers. To repeat, their having nowhere
to go is their being unfree (in a negative sense) o be any-
where; it is identical with the fact that others are authorized
deliberately to drag them away from wherever they choose
to be. We do not need any further account of the cause of
this state of affairs to describe it as, in itself, a situation of

unfreedom.

Third, someone may object that a person is not made un-
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property rights is wrong without mﬁmmmcﬁm to ..ﬁrm ﬁmm. of
freedom. In that case, there is nothing @ﬁmm:oﬁ.&mmmﬁm
about the claim that prevénting someone from Sow.m.anm prop-
erty rights does not count as 2 H.mmanmom on his @mm%oﬁ.
But the price of this strategy is high. H.m not oz.d\. trans Momﬁm
our conception of freedom into a moralized nmmﬁﬂoz of mum.w-
jtive liberty (so that the only freedom that is relevant is m
freedom to do what is right), but it also excludes the concep

of freedom altogether from the amvmﬁ about the Emsm%msoﬁ.
of property rights. Since most theorists of ?Oﬁmwﬁ% 0 no

want to deprive themselves of the concept of freedom as a
resource in that argument, the insistence that Em.mdmoﬁml
ment of property rules should not count as m.Hmmﬁm.Hﬂoﬁ on
freedom is, at the very least, a serious strategic mistake.

'

I think the account I have given is faithful to the s,mn.mmon nm
negative liberty. One is free to do something .obq if one is
not liable to be forcibly prevented from or penalized for doing
it. However, the way I have applied this account may seem
a little disconcerting. The issue has to do with the level of
generality at which actions are mwmnnwmm. .

The laws we have usually mention mmzmamu.@ﬁnm of actions,
rather than particular actions done by ﬁmmsﬂc_mw ﬁmoﬁm.mw
specific times and places. Statutes do not say, “Jane Smi
is not to agsault Sarah jones on Friday, Novermber Nw\ on the
corner of College Avenue and mmmnuom.\u dﬁ% say, ""Assault
is prohibited,” or some equivalent, mn.& it is understood that
the prohibition applies to all such actions performed AUM any-
one anywhere. A prohibition on a general type of action is
understood to be a prohibition on ail ﬁ.owwsm of that Jﬁm
Turists say we should value this generality in our laws; it rum
part of the complex ideal of “The Rule of Law.” It makes the
laws more predictable and more learnable. It makes mmwmg M
better guide for the ordinary citizen 25.0 needs a roug m:m
ready understanding (rather than a copious technical knowl-
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edge) of what he is and isn't allowed to do as he goes about
his business. A quick checklist of prohibited acts, formulated
in general terms, serves that purpose admirably.® It also
serves moral ideals of universalizability and rationality: a
reason for restraining any particular act ought to be a reason
for restraining any other act of the same type, unless there
is a relevant difference between them {which can be for-
mulated also in general terms).™

All that is important. However, there is another aspect of

“The Rule of Law” ideal that can lead one into difficulties if
it is combined with this insistence on generality. Legal sys-
tems of the kind we have pride themselves on the following
feature: “Everything which is not explicitly prohibited is per-
mitted.” If the law does not formulate any prohibition cn
singing or jogging, for example, that is an indication to the
citizen that singing and jogging are permitted, that he is free
to perform them. To gauge the extent of his freedom, all he
needs to know are the prohibitions imposed by the law. His
freedom is simply the complement of that,®

The difficulty arises if it is inferred from this that a person’s
freedom is the complement of the general prohibitions that
apply to him. For although it is possible to infer particular
prohibitiohs from prohibitions formulated at a general level
(“All murder is wrong” implies ““This murder by me today
is wrong'), it is not possible to infer particular permissions
from the absence of any general prohibition. In our society,
there is no general prohibition on cycling, but one cannot
infer from this that any particular act of riding a bicycle is
permitted. It depends (among other things) on whether the
person invoived has the right to use the particular bicycle he
is proposing to ride.

This does not affect the basic point about complementarity.
Our freedoms are the complement of the prohibitions that
apply to us. The mistake arises from thinking that the only
prohibitions that apply to us are general prohibitions. For,
in addition to the general prohibitions laid down (say) in the
criminal law, there are also the prohibitions on using partic-
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ular objects and places that are generated by the laws of
property. Until we know how these latter laws apply, we do
not know whether we are free to perform a particular action.
It is not a telling response to this point to say that the effect
of the laws of property can be stated in terms of a general
principle - “No one is 1o use the property of another without
his permission.” They can be 50 stated; but in order to apply
that principle, we need particular knowledge, not just gen-
eral knowledge.™ A person needs to know that this bicycle
belongs to him, whereas those bicycles belong to other people.
He needs that particular knowledge about specific objects as
well as his general knowledge about the types of actions that
are and are not permitted.
The conclusions about freedom that | have reached depend
on taking the prohibitions relating to particular objects gen-
erated by property laws as seriously as we take the more
general prohibitions imposed by the criminal law. No doubt
these different types of prohibitions are imposed for different
reasons. But if freedom means simply the absence of delib-
erate interference with one’s actions, We will not be in a
position to say how free a person is until we know everything
about the universe of legal restraints that may be applied to
him. After all, it is not freedom in the abstract that people
value, but freedom to perform particular actions. If the ab-
sence of a general prohibition teils us nothing about anyone’s
concrete freedom, we should be wary of using onty the check-
list of general prohibitions to tell us how free or unfree a
person or a society really is.

These points can readily be applied to the homeless. There
are no general prohibitions in our society on actions like
sleeping or washing. However, we cannot infer from this
that anyone may sleep or wash wherever he chooses. In order
to work out whether a particular person is free to sleep or
wash, we must also ask whether there are any prohibitions
of place that apply to his performance of actions of this type.
As a matter of fact, all of us face a formidable battery of such
prohibitions. Most private places are off-limits to us for these
(or any other) activities. Though I am a well paid professor,
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Mwmw._mmwwm Mua\ a woﬂw_mTOm private places where [ am allowed
sl r wash (without having someone’s specifi
mission): my home, my office, and whatev B rant Lam
n): ’ p er restaurant [
ﬁwﬂ%ﬂﬁ:m. Most ro.s:mmmmm people do not have jobs mwm M,”
of t mmd are ailowed inside restaurants. (‘‘Bathrooms for the
MHM.M Mwﬂwﬂoﬁmnm only.”"} Above all, they have no homes. So
f itera i .
there is y no private place where they are free to sleep
o mMH them, that is a desperately important fact about their
ee MB\ one that B:.mﬁ preoccupy much of every day. Unlike
Mum.m MHM% ﬂwmwmrmo ﬁﬂMm_wm place where they can take it for
at they will be allowed to sleep or wash. Si
mwmwo_.,m needs to .m_mmv and wash Hmm&mﬂw, wOBmem .:MMM_
W M@:mcm mw mm_mzmm ﬁwgm searching for nos?.?m% places %E@
crestrooms (of which there are precious few i i
in Am
wwmﬂrmm:mﬁwbﬂwmﬁmm of MS& countries) and shelters ?ﬁ%MMW
, only at night} — where these actions ma .
- - ) .U -
Mﬂﬂbmm MM:TOE mmmn of interference. If we regard mnwmawnw.w.m
ply the complement of the general prohibiti i
by oy, e are o dom | prohibitions imposed
. ger of overlooking this f b
freedom of the homeless. M : oo
; . Most of us can afford t
it, because we have homes to i O rertook
s go to. But without a h
person’s freedom is his freedom to act i bli laces
act in public, in pla
mmﬁmﬁmm by common property rules. That is the &m%.mMMM
een our-freedom and the freedom of the homeless

Vi

%M*mnﬂm.: Mwm we to say about public places? If there is any-
whe e“ ¢ homeless are free to act, it is in the streets %Mm
sub MWMWMDM m:w ﬁmme. These regions are governed by moB
rty rules. Since these are the only pl .
allowed to be, these are the o i iy
: nly places they are £

However, a person is not all j Y atever ho tito:

) ver, owed do just whatever he li
in a public place. There are at least th it
e pubicplace. ree types of prohibitions
oo in a place governed by rules of common
(1) i there are any general prohibitions on types of actions
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in a society, like the prohibition on murder or the prohibition
on selling narcotics, then they apply to all tokens of those
types performed anywhere, public or private. These prohi-
bitions apply to everyone: though it is only the homeless
who have no choice but to be in public places, the law forbids
the rich as well as the poor to sell narcotics, and a fortiori fo
sell narcotics on the streets and in the parks.

(2) Typically, there are also prohibitions that are specific
to pubtic places and provide the basis of their commonality.
Parks have curfews; streets and sidewalks have rules that
govern the extent to which one person’s use of these places
may interfere with another’s; there are rules about obstruc-
tion, jaywalking, and so on. Many of these can be charac-
terized as rules of fairness. If public places are to be available
for everyone’s use, then we must ensure that their use by
some does not preclude or obstruct their use by others.

(3) Some of the rules that govern behavior in public places
are more substantive than that: they concern particular forms
of behavior that are not to be performed in public whether
there is an issue of fairness involved or not. For example,
many states and municipalities forbid the use of parks for
making love. It is not that there is any general constraint on
lovemaking as a type of action {though some states still have
laws against fornication), Although sexual intercourse be-
tween a husband and wife is permitted and even encouraged
by the law, it is usually forbidden in public places. The place
for that sort of activity, we say, is the privacy of the home.

Other examples spring to mind. There is no law against
urinating — it is a necessary human activity. However, there
is a law against urinating in public, except in the specially
designated premises of public restrooms. It is an activity
which we are free to do mainly at home or in some other
private place (a bathroom in a restaurant) where we have an
independent right to be. There is no law against sleeping -
again a necessary and desirable human activity. To maintain

their physical and mental heaith, people need to sleep for a
substantial period every day. However, states and munici-
palities are increasingly passing ordinances to prohibit sleep-
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ing in public places like streets and parks.” The decision of
the .Hnmjm: Authority in New York to enforce prohibitions
on sleeping in the subways attracted national attention a few
years ago.™

Such ordinances have and are known and even intended
to have a specific effect on the homeless which is different
from their effect on the rest of us, We are all familiar with
the dictum of Anatole France: “[L]a majestueuse égalité des
lois. .. interdit au riche comme au pauvre de coucher sous
les ponts.”** We might adapt it to the present point, noting
that the new rules in the subway will prohibit anyone from
Em.mﬁ.mbm or lying down in the cars and stations, whether they
are rich or poor, homeless or housed. They will be phrased
with majestic impartiality, and indeed their drafters know
.n:mﬁ they would be struck down immediately by the courts
if they were formulated specifically to target those who have
no homes. Still everyone is perfectly well aware of the point
of passing these ordinances, and any attempt to defend them
on the basis of their generality is quite disingenuous. Their
point is to make sleeping in the subways off-limits to those
who have nowhere else to sleep.*

H,,o:m facts are telling in this regard. First, it is well known
among those who press for these laws that the subway is
m:n.r an unpleasant place to sleep that almost no one would
do it if they had anywhere else to go. Second, the pressure
for these laws comes as a response to what is well known
to be “the problem of homelessness.” It is not as though
people suddenly became concerned about sleeping in the sub-
way (as though that were a particularly dangerous activity
to .ﬁm&EB there, like smoking or jumping onto a maoving
w,m_bv. When people write to the Transit Authority and say

Just get them out. I don't care. Just get them out any Sm%
you can,” we all know who the word “them” refers to.”
People do not want to be confronted with the sight of m.wm
homeless - it is uncomfortable for the well-off to be reminded
of the human price that is paid for a social structure like
theirs - and they are willing to deprive those people of their
last opportunity to sleep in order to protect themselves from
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this discomfort. Third, the legislation is called for and pro-
moted by people who are secure in the knowledge that they
themseives have some place where they are permitted to
sleep. Because they have some place to sleep which is not
the subway, they infer that the subway is not a place for
sleeping. The subway is.a place where those who have some
other place to sleep may do things besides sleeping.

Finally, and most strikingly, those who push for these laws
will amend them or reformulate them if they turn out to have
an unwelcome impact on people who are not homeless. A
city ordinance in Clearwater, Florida, prohibiting sleeping in
public, was struck down as too broad because it would have
applied even to a person sleeping in his car.” Most people
who have cars also have homes, and we would not want a
statute aimed at the homeless to prevent car owners from
sleeping in public.

Though we all know what the real object of these ordi-
nances is, we may not have thought very hard about their
cumulative effect. That effect is as follows.

For a person who has no home, and has no expectation
of being allowed into a private office building or a restaurant,
prohibitions on things like sleeping that apply particularly
to public places pose a special problem. For although there
is no general prohibition on acts of these types, still they are
effectively ruled out altogether for anyone who is homeless
and who has no shelter to go to. The prohibition is compre-
hensive in effect because of the cumulation, in the case of
the homeless, of a number of different bans, differently im-
posed. The rules of property prohibit the homeless person
from doing any of these acts in private, since there is no
private place that he has a right to be. And the rules gov-
erning public places prohibit him from doing any of these
acts in public, since that is how we have decided to regulate
the use of public places. So what is the yesult? Since private
places and public places between them exhaust all the places

that there are, there is nowhere that these actions may be
performed by the homeless person. Ang since freedom to
perform a concrete action requires freedom to perform it at
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some place, it follows that the homeless person

ﬁm<m md.m freedom to perform them. If mmmmmuwu:m is ﬁw%mmm_&wmﬂm
in public places, then sleeping is comprehensively prohibited
to wrw homeless. If urinating is prohibited in public places
Am:m if there are no public lavatories) then the homeless are
simply unfree to urinate, These are not altogether comfort-

able conclusions, and they are certainly not comfortable for
those who have to live with them. .

VII

I have m..w.mm the predicament is cumulative. I have argued that
wm an action X is prohibited to everyone in public places and
if a person A has no access to a private place in which to
perform it, then action: X is effectively prohibited to A every-
where, and so A is comprehensively unfree to do X. However
people may balk at this point. They may argue: '

Surely prohibition is an intentional notion, and n is i
tending that A not be permitted to do X. We Qooh.wwmwﬂwmmﬁ
vm should be prohibited from X-ing in public, but we don't
Eﬁmﬂ”m%.w_mn he should be prohibited from X-ing in private
.N.Tmm s Just the way the distribution of property turns out Em
don’t intend as a society —~ and cerfainly the state does not
intend - that there should be no place where A is permitted
to do X. It just happens that way.? P

We have already seen that this point about intention can-
not be mmmﬁmwnmm at the level of individual acts. If a homeless
tramp tries to urinate in a rich person’s yard, the rich person
may try to prevent that, and he is authorized to de so. There
isno n._oiun about the intentionality of this particular Hmmﬂ.mm:»
on this particular violation of property rules. The point of
the present objection is that the rich person doesn't intend
@mw there should be nowhere the tramp is allowed to urinate
c.sammﬂn:m probably hopes that there is somewhere - pro-
wamm it is not in his backyard). Similarly for each m:omunmwou.
in turn, No one intends that the tramp should never be
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allowed to urinate. That just happens, in an invisible hand
sort of way, as a result of each proprietor saying, in effect,
“Anywhere but here.” Though each particular unfreedom
involves an intentional restraint, their cumulation is not in
itself the product of anyone’s intention.
The objection can be conceded. We can tie judgments
about freedom and unfreedom this closely to intentionality
if we like. On that approach, all we can say about the home-
less person’s freedom is that he is unfree to urinate in place
X and he is unfree to urinate in place Y and he is unfree to
urinate in place Z and . .. 80 O, for each place that there is.
We refrain from the inference: “So he is unfree to urinate
(anywhere).”” However, even if we are scrupulous about not
making that generalization, still there is something we can say
at a general level about his predicament. We can say, for
examyple, “There is no place where he is free to urinate.” The
logic of such a @cmﬁzmma sentence {that is, “There is no place
p such that he is free to urinate at p”) does not commit us
to any cumulation of unfreedoms, and it is an accurate state-
ment of his position. Anyway, even if no one has intended
that there be no place this person is free to urinate, it cannot
be said that his predicament, s0 described, is a matter of no
concern. It is hard to imagine how anyone could think free-
dom important in rejation to each particular restraing, but
yet have no concern about the cumulative effect of such re-
straints. Moreover, even if our cOnCern about the cumulation
is not directly expressed in terms of freedom because freedom
is taken to be an intentional notion, it is at least freedom
related. 1f we value freedom in each particular case because
of the importance of choice and of not being constrained in
the choices one makes, then that value ought to direct some
attention to how many choices a person has left after each
constraint has been exercised. From any point of view that
values freedom of action, it ought to be & matter of concern
¢hat the choices left open to a person are being progressively
closed off, one by one, and that he is nearing a situation
where there is literally nowhere he can turn.
The fact that no one intended his overalf predicament may
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mean that there is no one to blame for it. H
Wﬂmﬂm dﬂ%ﬂﬂﬂ“mswﬁ ..ﬂmﬁw a pretty good EMFSMWMH Mﬂnh
xpected to exercise their rights in thi
ww %Mﬂwmwmg ﬂEmm disingenuous for any mwn EMMJM Mwmwwmw
oo s w\m..ow _EM .059 owners would let him use ~m@.ﬂ
proper o.m e mm aﬁ :Omowurmnm have developed interesting
Todeleo % ot n omzmnmqm responsibility for cutcomes like
phose, and the Mmao v&m seem quite applicable here.* Also
SR WMO e a ban on these activities in public Emnmm
ottty do ke w very well what the result of that will be:
oo s Mwm E;.M m.dm,”.m &Eo.ﬂ nowhere fo go, in mﬁ“
ermitory ouf oﬁw o their _:zma.ﬁn_on. Indeed the aim Z again
2 te all kne 051 is .wmm: to drive them out of the _.cnm&nz.om
O e o %Mnm_m.\ or state has to take care of the problem
infliction of rmHBm_.m SHM“ mw%% M”MWMWO&&“ mWE the ntentona
i flictior Is 3 ing we blame people
»mxmbawoﬁ Mmmmm.v MOE is not the all-purpose mxncmmmuw u.w OMMM
o oo .nmuﬂmwm_ mE% people for recklessness and negli-
B ot %M the promoters of these ordinances are
o ot e mm mwm MMMM\ ieave the Joﬁmmmmm anywhere to
ocmn 2y ey Y0 ot 3 out. I don’t care. Just get them
n mﬂ% wmmm‘ our concern about freedom an i
Mﬂwﬂﬂww“%wwmnm concern to .mum someone woawﬁmﬂwmw Ww.ﬂ%
hnonal attack m:n freedom is blameworthy in part because
e e dom of | ose who are attacked matters. If freedom
e pufficient Ww wnwcimﬁ to sustain moral blame against those
hino attack my : .onmr» o matter also in other cases where
of ke maele Hchm. chmaBmm we can promote freedom
Sharke mammmim ore free, or organize our institutions mm
e there are fe nﬂ ways in which their freedom is restricted
nmmvcn&smwémrno w do this even in cases where we are bom
o Phergy Bt ¢ utrage to the moral culpability of an attack
morality, St e M,wuwm a multifaceted concern in our political
recklessly. But we mHMHMWMmeMnM”MM mm o et o ely o
e 3 . s for it and
ovww%% :H flourish, even when there is no evil WmMMowMHv_uwmﬁ
g our efforts. Blame, and the intentionality WwMM
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1
blame is wrongly thought to presuppose, are not the only
important things in the world.

VIiil

rming an act in a public

inst perfo :
[ have argued that a rule againstp g o e betion

. et
mounts in gffect to a compre ion
MMmMMnmmm the homeless are concerned. If that argumen

i ould be: “How serious .Wm E.wm
m‘nnwvﬁa\ wwﬂwmmww%ﬁ“ww ﬁWNMmmMWB in any society is limited ~M
F_B:msomm ways: I have no freedom to pass zqocwd are !

w.: moﬁmﬁo aaw\m.mmm” on Bancroft Avenue. Any society 5&
e nMQ licated array of freedoms mﬂﬂ unfreedoms, m”*
sl B%: of how free a given society is (our mmm.mmmgﬂ ,
o le, that the United States is a freer .moemq than
moH. mxm_..:ﬁo?mm some assessment of the Gm_msnw E.Emﬁ mﬁ,m%m
Q.mzww_uwmmmmmgmam are nrmmmnnmimznmz& qualitative mmanM !

ccmﬂ.n.:mm,\m. We don‘t simply ask, “How many mmmonw
el le free or unfree to ﬁmﬂmo:ﬁ‘w: Indeed, such que o8
are WMO@M&.HE: to answer or even to mcmﬂimﬁ ncrmMMM Mm ]
ﬂmwmmw\ we ask qualitative questions: mommwﬂmm”m@: oxe
the actions that people are Eo?gnmm. mnog.v O et
of the tasks of a theory of human ﬁ.mzm is oﬁ w kout 2 s

¢ actions it is thought particularly importan n_w ol
o1 f view that people should have the freedom %., >
Mﬂﬂw Mwomnmm it is thought ﬁmmwnaqu WBMWMNWMMMM mobw

1 to make, whatever othe
mWoEMWmmMM WMWMMMMMQ.% The Bill of wmmr.wm\ for mxﬂgm@wmm

t .MWM out things like religious Sonrww\ wo:sﬁ.& m@mﬂ“mm e

ﬂ“ ossession of firearms as actions Or choices euw oty

.ﬁmm. mDs we should be specially concerned about. . MmE ﬁo

MHM places restrictions on activities of Emmm.qn%”ﬂ H T ly

H se, in point of freedom, m.,md.w society th

wwmmwmﬁﬁm w&iﬂmm like drinking, mgowmﬂm, or driving.

The reason for the concern TMM in par

jonificance of these actions. .

MWMMM«“ and practice our mwmwmmw wm:mmmw

where we commiunicate with one ano
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republic. Even bearing arms is held, by those who defend
its status as a right, to be a special assertion of dignity, mature
responsibility, civic participation, and freedom from the pros-
pect of tyranny. People occasionally disagree about the con-
tents of these lists of important freedoms. Is it really
important to have the right to bear arms in a modern dem-
ocratic soclety? Is commercial advertising as important as
individual political discourse? These are disputes about
which choices have this high ethical import, They are dis-
putes about which liberties should be given special protection
in the name of human dignity or autonomy, and which at-
tacks on freedom should be viewed as particularly inimical
to a person’s identity as a citizen and as a moral agent,

On the whole, the actions specified by Bills of Rights are
not what is at stake in the issue of homelessness. Certainly
there would be an uproar if an ordinance were passed making
it an offense to pray in the subway or to pass one’s time
there in political debate.”® There has been some concern in
America about the restriction of free speech in public and
quasi-public places (since it is arguable that the whole point
of free speech is that it take place in the public realm).»
However, the actions that are being closed off to the homeless
are, for the most part, not significant in this high-minded
sense. They are significant in another way: they are actions
¢ basic to the sustenance of a decent or healthy life, in some

cases basic to the sustenance of life itself. There may not
seem anything particularly autonomous or self-assertive or
civically republican or ethically ennobling about sleeping or
cooking or urinating. You will not find them listed in any
Charter. But that does not mean it is a matter of slight concerp
when people are prohibited from performing such actions,
“a concern analogous to that aroused by a traffic regulation

r the introduction of a commercial standard,
" For one thing, the regular performance of such actions is
-precondition for all other aspects of life and activity. It is
precondition for the sort of autonomous life that is cele-
brated and affirmed when Bills of Rights are proclaimed. 1
am not making the crude mistake of saying that if we value
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autonomy, we must value its preconditions in exactly the
same way. But if we value autonomy we should regard the
satisfaction of its preconditions as a matter of importance;
otherwise, our values simply ring hollow so far as real people
are concernad.

Moreover, though we say there is nothing particularly dig-
nified about sleeping or urinating, there is certainly some-
thing deeply and inherently undignified about being
prevented from doing so. Every torturer knows this: to break
the human spirit, focus the mind of the victim through petty
restrictions pitilessly imposed on the banal necessities of
human life. We should be ashamed that we have allowed
our laws of public and private property to reduce a million
or more citizens to something approaching this level of
degradation.

Increasingly, in the way we organize common property,
we have done all we can to prevent people from taking care
of these elementary needs themselves, quietly, with dignity,
as ordinary human beings. If someone needs to urinate, what
tie needs above all as a dignified person is the freedom to do
so in privacy and relative independence of the arbitrary will
of anyone else. But we have set things up so that either the
street person must beg for this opportunity, several times
every day, as a favor from people who recoil from him in
horror, or, if he wants to act independently on his own in-
itiative, he must break the law and risk arrest. The generous
provision of public favatories would make an immense dif-
ference in this regard — and it would be a difference to free-
dom and dignity, not just a matter of weifare.

Finally we need to understand that any restriction on the
performance of these basic acts has the feature of being not
only uncomfortable and degrading, but more or less literally
unbearable for the people concerned. People need sleep, for
example, not just in the sense that sleep is necessary for

health, but also in the sense that they wiil eventually fall:

asleep or drop from exhaustion if it is denied them. People
simply cannot bear a lack of sleep, and they will do them-
selves a great deal of damage trying to bear it. The same,
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M&S@ﬁm? Is true of bodily functions like urinating and de-

ecating. These are things that people simply have to do;
attempt voluntarily to refrain from doing them is at %3\
painful, u.m:m.mp.o:m\ and finally impossible. That our mowwm_
wwmnma m:mE in effect deny them the right to do these thines

y prohibiting their being done in each and every pl .
ought to be a matter of the gravest concern.* o Pl
EMM M:MM seem sordid or in cma taste to make such a Iot of
these ¢ mwmmﬂﬁwwmmwwmmmm%oﬁwm in a philosophical discus-

. eedom is impo it 1

for human beings, that is, for the mMWMMMMm_memHMMm%aoB
ganisms that we are. The activities [ have mentioned mamﬂ%ﬁﬂ
M_nmwﬂw m.ﬂm WMMM%B? %wm% are urgent because they are basic

. ons. These actions have to be performed, if
one is to be free to do anything else without a.v” ion ar
distress. And they are quotidian in the ‘hat thay ave
actions that rmqw to be done every day. %MMM MMMMMHMMWW%%
M Person can wait to perform until he acquires a home. Eve .
rwwmmﬁ%mwpwm» mm.mumw._a meHmﬁm and sleep. Every day, if rmmw.
, Ne will face the overw i yi

find somewhere where he is mzoérmmnﬂmn%omwmw o teying o

X

M”mw Hmwﬁ Hu.om:w is particularly important as an answer to a

H7M<M mwmnom .nwmﬂ Jﬂmw be made. Someone might object that
T sa1d nothing about the fact that i i

everyone the opporfunity to acqui and that e e

ire a home, and that
alt - the homeless and th . ; ard oven
: e housed - equal in this r

: egard e

if %meﬂm. cdmmcmmr:,_ our actual ownership of real mmwmwm -
€ Is something to this objection, b .

. :  but not much. Cer-
fainly a society that denied . the righ
ly a . a caste of persons the ri
MMM mcwmmmwm %oimc to own or lease property Som_mmmm

an ours. The opportunity to acqui
uire a ho
m”.wm:» ifitis just the juridical power) is surely ,monr :mS.M..: ;
mmﬁmm M., vﬂw it Qcmm@s one cannot pee in an oﬁﬁoﬁﬂ:m%.
e horneless, like us, are real people, they need mEdm.
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real place fo be, not just the notional reflex of a Hohfeldian
power.*

We also know enough about how the world works to see
that one’s need for somewhere to sleep and wash is, if any-
thing, greatest during the time that one is krying to consuni-
mate this opportunity 0 find a home. The lack of liberty that
homelessness involves makes it harder to impress, appeal
to, or deal with the people who might eventually provide
one with a job and with the money to afford housing. The
irony of opportunity, in other words, is that the longer it
remains unconsummated, for whatever reason, the more dif-
ficult it is to exploit.

In the final analysis, whether or not a person really has
the opporiunity o obtain somewhere to live is a matter of his
position in a society; it is a matter of his ability to deal with
the people around him and of there being an opening in
social and economic structures so that his wants and abilities
can be brought into relation with others’.** That position,
that ability, and that opening do not exist magically as a result
of legal status. The juridical fact that a pexson is not legally
barred from becoming a tenantora proprietor does not mean
that there is any realistic prospect of that happening.
Whether it happens depends, among other things, on how

he can present himself, how reliable and respectable he ap-
pears, what skills and abilities ke can deploy, how much
time, effort, and mobility he can invest in a search for hous-
ing, assistance, and employment, and so on.

Those are abstract formulations. We could say equally that
it is hard to get a job when one appears filthy, that many of
the benefits of social and economic interaction cannot be

obtained without an address or without a way of receiving
telephone calls, that a person cannot take all his possessions
with him in a shopping cart when he goes for an interview
but he may have nowhere to leave them, that those who are
homeless become so because they have run out of cash al-
together and so of course do not have the up-front fees and
deposits that landlords require from potential tepants, and

SO On.
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Chapter 14

Can communal goods be
human rights?

I

There is talk today of a “new generation” of human rights.
An idea which was associated in the first instance with civil
and political liberties ("'first generation” rights), and which
was used after the Second World War to express popular
aspirations to economic and social welt-being (“second gen-
eration” rights), is now being invoked as a vehicle for claims
about the importance of the environment, peace, and eco-
nomic development, particularly in the Third World.* No one
doubts that these are worthy aims. But instead of merely
saying that Third World countries need to develop their econ-
omies, instead of saying that peace is essential in a nuclear
world, and that we must maintain and respect the ecosys-
tems on which human life depends, the proclamation is being
made that these are human rights — things to which people
are entitled in the same way they are entitled to democratic
freedom or the right not to be tortured,

Opinions differ among commentators in the human rights
field and in international law about the desirability of ex-
pressing such claims in this new terminology.* Many feel
there is a danger of debasing the currency of rights, while
others worry that the subject matter of the new rights is
insufficiently defined. However, the most interesting debates
have focused on the communal and nonindividualistic char-
acter of the new rights. Economic development, peace, and
the integrity of the environment are not conditions which
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